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THE IDEA REQUIRES FAPE
 The Individuals with Disabilities Education Act 

(IDEA) requires schools to provide Free Appropriate 
Public Education (FAPE)
 Individualized Education Program
 To meet the child’s unique needs
 From which the child receives educational benefit

 Special education – specially designed instruction

 Related services – transportation and development, 
corrective or supportive services



THE ROWLEY CASE
US Supreme Court in 1982
 Legislative intent of the IDEA
 IDEA – standard was “noticeably absent”
 No “one test” for measuring educational benefit
 Court held that school districts need to provide 
“a basic floor of opportunity” 
 to access specialized instruction
 Individually designed to provide educational 

benefit



CHEVY versus CADILLAC or
(NISSAN LEAF versus TESLA)
 Saying is attributed to the Rowley Court, but was coined by a lower 

court in 1993 (11 years after Rowley)
 This lower court explained that the law required school districts 

to provide the educational equivalent of a “serviceable 
Chevrolet” versus the parents’ demand for a “Cadillac” program

 School districts are not required to provide the “Cadillac” of 
services

 Fast forward to the 10th Circuit Court (Colorado), which found that if 
the student made some progress, more than de minimis, it was 
sufficient for the provision of FAPE
 Relied on a standard articulated by Justice Neil Gorsuch
 Became part of his confirmation hearing 



ENDREW F. CASE
 US Supreme Court, 35 years after Rowley, unanimously reversed 

Justice Gorsuch’s decision
 Reaffirmed the Rowley standard (basic floor of opportunity)
 A school must offer an IEP “reasonably calculated” to enable a child 

to make progress appropriate in light of the child’s circumstances
 “reasonably calculated” requires prospective judgment by school 

officials
 Fact-intensive exercise between school officials and parents
 Judicial review will question whether the IEP is “reasonable”, not 

whether it is “ideal” – IEP is not a form document
 9th Circuit Court says standard includes whether the child makes 

progress toward the goals set forth in the IEP



US DEPARTMENT OF EDUCATION
 No additional waivers will be sought

 Individualized education must take place for all students including 
students with disabilities

 Within the framework of the Department’s core principles: 
 (1) health and safety of students, teachers, parents and 

administrators; 
 (2) learning must continue; 
 (3) decision-making must be based on what is best for students; 
 (4) parents must be informed and consent to changes; and
 (5) services must naturally occur differently.



RELATING THESE STANDARDS TO 
COVID-19

 IEP services should be thoughtfully considered and 
reasonably calculated for a child to make progress on 
goals through distance learning
 Document reasons why these services will allow 

student to make progress
 Involve parents in the decision-making
 Review progress towards goals during distance 

learning and at return to school
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THE LEGAL STANDARD FOR
COMPENSATORY EDUCATION
 The IDEA authorizes hearing officers and the courts to 

award relief that is appropriate in light of the purposes of 
the IDEA.1

 Compensatory education is considered an equitable 
remedy that seeks to make up for educational services 
that the child should have received in the first place and 
aims to place disabled children in the same position they 
would have occupied but for the school district’s violation 
of the IDEA.2
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THE LEGAL STANDARD FOR
COMPENSATORY EDUCATION

 In such cases, the courts order extra educational services 
designed to compensate for a past deficient program.3

 Compensatory education is a remedy granted 
prospectively to provide a student with FAPE under the 
IDEA.4

 An award of compensatory education under the IDEA aims 
to put a student in the position the student would be in 
absent the denial of FAPE.5
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THE LEGAL STANDARD FOR
COMPENSATORY EDUCATION
 The award of compensatory 

education is designed to 
compensate for lost progress 
that the student would have 
made and make the student 
whole.6

 An appropriate compensatory 
education award relies on 
individual assessments and 
not mechanical formulas (e.g. 
one hour for one hour or one 
day for one day).7
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THE IMPACT OF COVID-19
 The previous slides set forth the legal standard for 

compensatory education prior to the COVID-19 pandemic.
 How will this standard be applied post-COVID-19?
 Will the courts apply a standard of good faith?
 Will the courts consider the unprecedented circumstances of 

the COVID-19 pandemic?
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THE IMPACT OF COVID-19
 If the schools are closed by the order of health authorities, how can 

the school district be deemed to have failed to provide FAPE?

 Under contract law, there is a doctrine known as impossibility of 
performance, should that standard be applied by the courts when 
deciding whether to award compensatory education?

 If distance learning is the only option for school districts, should 
school districts be penalized if students do not meet the goals on their 
IEPs?
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FOOTNOTES
 1 20 U.S.C. section 1415(i)(3)(B); School Committee of the Town of 

Burlington v. Department of Education, 105 S.Ct. 1996 (1985).

 2Reid v. District of Columbia, 401 F.3d 516, 518 (D.C. Cir. 2005); R.P. 
v. Prescott Unified School District, 631 F.3d 1117, 1125 (9th Cir. 2011).

 3 R.L. v. Miami-Dade County School Board, 757 F.3d 1173 (11th Cir. 
2014).

 4 R.P. v. Prescott Unified School District, 631 F.3d 1117 (9th Cir. 2011); 
B.D. v. District of Columbia, 817 F.3d 792 (D.C. Cir. 2016).
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STATUTORY AND CASE LAW CITATIONS
 5 G.L. V. Ligonier Valley School District, 802 F.3d 601 (3rd Cir. 2015); 

R.P. v. Prescott Unified School District, 631 F.3d 1117 (9th Cir. 2011).

 6 B.D. v. District of Columbia, 817 F.3d 792 (D.C. Cir. 2016); G.L. V. 
Ligonier Valley School District, 802 F.3d 601 (3rd Cir. 2015).

 7B.D. v. District of Columbia, 817 F.3d 792 (D.C. Cir. 2016); Reid v. 
District of Columbia, 401 F.3d 516 (D.C. Cir. 2005).
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DISCLAIMER
This AALRR presentation is intended for informational 
purposes only and should not be relied upon in reaching a 
conclusion in a particular area of law. Applicability of the 
legal principles discussed may differ substantially in 
individual situations. Receipt of this or any other AALRR 
presentation/publication does not create an attorney-client 
relationship. The Firm is not responsible for inadvertent 
errors that may occur in the publishing process.  

© 2019 Atkinson, Andelson, Loya, Ruud & Romo
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TIMELINE OF SPECIAL EDUCATION-
RELATED COVID-19 EVENTS

March 12, 2020 – USDOE issues Q&A on Providing Services to 
Students with Disabilities During COVID-19

March 13, 2020 – Gov. Newsom issues EO N-26-20 regarding 
school funding

March 16, 2020 – OCR issues Fact Sheet and short webinar 

March 17, 2020 – SB 117 and 89 are signed into law and CDE 
issues Distance Learning guidance

March 19, 2020 – Gov. Newsom issues EO N-33-20, ordering all 
CA residents to stay at home 

March 20, 2020 – Present: CDE issues supplemental guidance 
and hosts several webinars
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NARROW CHANGES IN THE LAW – SB 
117
 Records Timeline
 The typical five business day timeline under Education Code 

sections 56043 and 56504 to respond to requests for special 
education student records "shall be waived if a school is closed 
due to COVID-19, up until the time school reopens and the regular 
school session reconvenes."

 Assessment Plan Timeline
 The typical 15-day timeline under Education Code sections 

56043(a) and 56321 (a) to develop an assessment plan following 
referral or request for assessment is tolled “up until the time the 
school reopens and the regular school session reconvenes.”
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GUIDANCE 
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Assessments

IEP Documentation

Consent

Preschool Transitions



CREATING COMPLIANCE RECORD
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Communication

Service Logs

Progress (on Goals)



FORWARD PLANNING
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How will IEPs be 
implemented?

• ESY
• Fall 2020
• Future Closures



KEEPING STUDENTS SAFE

Physical Health

Mental Health

Privacy

Equity
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DISCLAIMER
These materials and all discussions of these materials are for 
instructional purposes only and do not constitute legal advice.  If you 
need legal advice, you should contact your local counsel or an attorney 
at Lozano Smith.  

If you are interested in having other in-service programs presented, 
please contact clientservices@lozanosmith.com or call (559) 431-5600. 

Copyright © 2020 Lozano Smith 

All rights reserved. No portion of this work may be copied, distributed, sold or used for any commercial advantage or 
private gain, nor any derivative work prepared therefrom, nor shall any sub-license be granted, without the express prior 
written permission of Lozano Smith through its Managing Partner. The Managing Partner of Lozano Smith hereby grants 
permission to any client of Lozano Smith to whom Lozano Smith provides a copy to use such copy intact and solely for the 
internal purposes of such client.  By accepting this product, recipient agrees it shall not use the work except consistent 
with the terms of this limited license.
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STATEWIDE UNCERTAINTY
 Rapid shift to distance learning, or other remote, virtual or 

hybrid education, has been both impressive and challenging

 Special educators have been doubly impacted as they attempt 
to serve students, families and provide consultation and 
collaboration to their peers serving children in the general ed
environment

 Slow progress on clarity regarding regulations for some service 
providers – such as for SLPs, OT, PT

 Unknown impact of costs and budget projections
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DISTANCE LEARNING PLANS
 Most LEAs have created some type of written document –

typically called distance learning plans (DLPs)

 Outlines what is being provided to all or most students 
with disabilities

 Individualization must be considered, but LEA makes final 
determination of what to offer on the DLP

 DLPs should reflect what is achievable and reflect 
consideration of meaningful educational benefit given the 
circumstances – one size does not fit all
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AMENDMENT OR NO?
 Most LEAs determined that some type of IEP amendment 

would be appropriate
 Most wrote Prior Written Notices to include the blanket 

DLP components for all students
 Recommended to use notes section on amendment to 

indicate individualized differences to DLP as per virtual 
IEP team

 Statewide recommendation amongst peers was to NOT 
change service pages
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ESY CONSIDERATIONS
 Challenges due to local Public Health Orders
 Availability of Essential Protective Equipment
 Masks, gloves, other PPE style materials

 Many superintendents/boards wish to get back to school for their 
students

 Most Special Ed Directors know that unique populations may be very 
challenging to serve initially

 Many are electing to continue distance learning for ESY
 Questions about ESY funding and cohort model for students
 ESY is an eligibility program – not for enrichment or for all students 

with disabilities



REMEDIATION NOT COMP ED
 SELPA  Association encouraging a common message regarding need 

for remediation
 Special education is built on foundation of general education
 All students will require remediation
 LEAs will need to individually consider the issue of compensatory 

education for students with IEPs, and the common message of 
remediation for all should be starting point

 LEAs have not failed to act, 1:1 compensatory ed is not a requirement
 Be cautious about making compensatory ed commitments outside of 

IEP and prior to return to school
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THANK YOU FOR JOINING US 
TODAY

If you have any questions, please email csba@csba.org.



COVID-19 WEBINAR SERIES 
 Supporting Student Well-Being from Afar

May 20, 2020 at 1:00 p.m.
Caring for students’ mental and physical health during school closures

Please visit www.csba.org/coronavirus for registration information, 
links to past presentations and slide decks.

34

http://www.csba.org/


CSBA COVID-19 RESOURCES

www.csba.org/coronavirus
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